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 Csatlós, Erzsébet1  
 




The growing number of European Union (EU) policies that require the elimination of 
State borders in many aspects of life necessarily increased the emergence of transboundary 
issues. Due to this, the cooperation of national authorities has become a key issue for the 
effective execution of EU law. Even so, this legal area was never generally legislated; the 
Treaties were silent on administrative law issues and different kind of legal and non-legal 
solutions were made up for different cooperative situations. However, over the recent 
decades, the right of EU citizens to good administration has revaluated and an intense demand 
has been emerged for a transparent and reliable administration. Therefore, the Lisbon Treaty 
was a milestone in the history of European integration as it regulated a tiny piece of 
administrative cooperation for the first time. 
Nowadays effective general regulation of  administrative procedures based on EU law 
and beyond national borders is one of the central challenges for is finding solutions for the 
forms of intense procedural cooperation between national and European administrative actors, 
so EU administrative procedure law needs to overcome its fragmentation. This was intended 
by a group of experts when they tried to codify this legal area and published the so called 
ReNEUAL Model Rules. The essay aims to analyse the legal basis for regulating 
administrative cooperation of authorities, the necessity of such legislation, the result of 
codification, its deficiencies and the alternatives to achieve the main goal: an effective 
execution of EU law. 
 
 
I. The essence of European administrative procedure 
 
The EU’s supranational executive capacity (direct administration) is relatively small. 
As the guardian of the Treaties, the European Commission is responsible for the proper 
execution of EU law, it may establish agencies for specific issues but it does not have 
deconcentrated bodies deployed in the Member States. Regulatory agencies seated in a 
Member State are not that kind of organs. These bodies are installed upon Article 352 of the 
Treaty on the Functioning of the European Union [TFEU] for technical, scientific, or 
administrative function to help EU institutions in policy formation, law-making and 
execution. Sometimes they are called decentralized agencies as their seats are in different 
Member States although they are considered central supranational organs and not local ones 
placed on the territory of all the Member States.2  
Execution is, therefore, left to the administrative capacity of Member States’ (indirect 
administration).3 These two levels form the so called European administrative space4 
                                                           
1
 PhD, Assistant Professor, University of Szeged, Faculty of Law and Political Sciences, Department of 
Administrative Law, csatlos.e@juris.u-szeged.hu  
 Az Emberi Erőforrások Minisztériuma Új Nemzeti Kiválóság Programjának támogatásával készült. 
2
 European Agencies – The Way forward. Brussels, Communication from the Commission to the European 
Parliament and the Council, 11.3.2008. COM(2008) 135 final p. 4.; Chiti, Edoardo: EU and Global 
Administrative Organizations. Springer-Verlag Berlin Heidelberg, 2011, p. 21. 
3
 Ficzere, Lajos: Európai közigazgatás – nemzeti közigazgatás. In Gerencsér, Balázs – Takács, Péter (eds.) Ratio 
legis, ratio iuris: ünnepi tanulmányok Tamás András tiszteletére 70. születésnapja alkalmából. Szent István 
Társulat, Budapest, 2011. pp. 383-84.  
46 
 
together with an intermediate networking structure of administrative authorities erupting 
between the two. Under the terms and spill over effect of the following statement “[i]n 
carrying out their missions, the institutions, bodies, offices and agencies of the Union shall 
have the support of an open, efficient and independent European administration”5 the former 
concept of executive federalism is overridden towards a unified executive power. European 
administration thus covers the public administration activity of bodies and institutions at 
supranational and also at Member States’ level which perform administrative functions and 
competences while European administrative law describes all the procedural rules that govern 
their functioning and cooperation.6 
In the history of the European integration, the emergence of new policies and the need 
for abolishing administrative burdens to serve the four freedoms put the question of indirect 
administration on the agenda.7 Common administrative values were first defined when the 
accession of the Central and Eastern European States were prepared. The program called 
Support for Improvement in Governance and Management [SIGMA] is a common program of 
the European Commission and the OECD established in the beginning of the 1990’s to help 
and support mainly the ex-communist States in a peaceful democratic transition. Before their 
accession, they were required to establish a public administration which is capable for the 
effective execution of the acquis which is governed by the principles of reliability, 
predictability, accountability and transparency, as well as technical and managerial 
competence, organisational capacity, financial sustainability and citizen participation.8 Then 
in 2000, effective public administration was declared to be the key for a competitive and a 
dynamic knowledge-based economy.9 
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Along this process the rights of the EU citizens revalued the principle of good 
administration first in judicial case law,10 then as a fundamental right by Charter of 
Fundamental Rights of the European Union (EU Charter) in 2001, and then it got primarily 
legal source status by the Lisbon Treaty ten years later.11 Article 41 of the EU Charter 
encompasses the basic procedural rights the right to fair procedure, the right to get the reasons 
for decisions, the right to defence, the right to effective legal remedy and the right to use 
native language in administrative procedures along with the right to compensation if 
maladministration causes damage.12 Additionally, Article 8 and 42 declare the right to access 
to documents and in this context, the protection of personal data for a better evaluation and 
enforcement of the formerly mentioned rights.13 
Article 41 of EU Charter brought nothing new for a democratic State but for the 
development of regulating administrative law, the articulation of procedural rights of the 
citizens in a primarily source was a milestone in the history of the integration.14 Being a 
unifying force, it urges Member States to approximate and simplify administrative burdens to 
serve better EU citizens while the EU have legislative competence only to support, coordinate 
or supplement the actions of the Member States to improve their administrative capacity for 
better implementation of EU law  without any harmonisation of the national laws.15 
European administration, even after the Lisbon Treaty, is purely regulated in the 
Treaties, but the number and legal value of different kind of secondary sources is numerous in 
many fields of common policies as they were elaborated on an ad hoc basis when a policy 
needed common executive rules to be effectively applied. Rules governing administrative 
issues are therefore fragmented as they do not share common normative background. 
Concrete executive instructions to help uniformity at Member State level often appear in non-
legislative acts of the Commission. They take the form of delegated acts16, implementing 
acts17 and sometimes in different kinds of soft law documents of agencies18 and other bodies, 
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and it can also happen that the empowering legal act remains quiet on the legal nature of such 
kind of provisions.19 However, these documents are significant sources of administrative rules 
to achieve the proper execution of EU norms with helping authorities to do so; they are 
important fillers of legal gaps although they can never substitute formal legislation and legal 
acts. If a procedure between different Member State authorities that share information 
including personal data is based on such rules, the practice is definitely against the principle 
of reliable and transparent administration. It also reveals the question of direct effect in the 
point of view of EU citizens and their legal protection as their procedural rights and their 
practice becomes also an open question when it is based on.  
For instance, a decision of a national consumer protection authority is shared in the 
RAPEX system so all the authorities acting in the same competence can withdraw from the 
market all the goods that not in conformity with EU requirements. The decision definitely 
contains personal data and anyway has a nature that reveals procedural rights of the client, 
individual or legal person. How and where can it can practice these rights and get legal 
remedy if it is necessary if the procedure of data sharing is not in the competence of the 
national authority anymore and national law is quiet on those aspects? The answer for these 
questions should be laid down in the basic act governing cooperative mechanisms of the 
national administrative authorities taking part in the data sharing mechanism. This basic act is 
mostly deficient and has no general normative background to turn for filling legal gaps. 
A basic procedural rule or procedural code could create a system in the chaos and that 
is what codification aimed: to establish a bridge over legal burdens which are due the different 
administrative structures in of Member States and to make a general legislative basis for the 
existing and future procedure governing the cooperation of authorities.20 The necessity to 
settle administrative procedure law is supported by being defined as a fundamental right of 
EU citizens and the requirement of a transparent open and reliable administration is also 
echoed by the Treaties.21 Between 2009 and 2015 the codification was completed by the 
Research Network on EU Administrative Law (ReNEUAL). ReNEUAL is a network of 
scientists and experts since 2009. Together with the European Law Institute decided in 2012 
to cooperate on the development of the Model Rules on EU procedure. The Model Rules were 
published on 1 September 2014.22  
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II. The result of codification and its effect on national administration 
 
Codification primarily aimed to summarise and synthetize the existing procedural 
rules and their judicial practice for EU institutions; bodies and agencies direct administration 
under the meaning of Article 298 of TFEU. Three books, not counting the general part, of six 
refers to the sphere of direct administration: administrative rule-making (Book II), single case 
decision-making (Book III) and contracts (Book IV) of EU institutions, bodies and agencies 
in conformity with Article 258 of TFEU. These areas have deep roots and antecedents in the 
history of integration. So, the challenging part of codification is when the level of direct and 
indirect administration is linked. The operative procedural cooperation between Member 
States authorities has fundamental basis only since the Lisbon Treaty and its case-law is also 
relatively small and as mentioned above, this legal area is mainly governed by different kind 
of legal or non-legal sources. 
The last two chapters of Model Rules overlap the margins of the cooperation related to 
indirect administration area. The EU has the weakest legislative power on administrative 
cooperation of Member State authorities not including harmonisation effort to Member State’s 
administrative structures. However, Article 298 of TFEU presupposes a sort of common rules 
for cooperation justified by the flexibility clause (352 of TFEU) as administrative structure is 
a key element for the effective application and execution of EU law. 
Basically, the forms of cooperation of authorities are either (a) classical legal 
assistances or (b) operational cooperation forms that do not fall within the scope of the 
previous one. Mutual legal assistance has the purpose of gathering and exchanging 
information, and requesting and providing assistance in obtaining evidence located in one 
Member State’s authority to assist in proceedings in another. This legal area is codified by 
Book V of Model Rules.23 Operational cooperation is, in contrast, a data-sharing mechanism 
based on EU law which presupposes or assesses direct and continuous cooperation of 
authorities of the same competence both at EU and national level by forming a network with 
the Commission or its bodies at the centre. Under such circumstances private data protection 
along with the transparent and reliable functioning of administration, clarity, availability and 
predictability together with legal remedy questions are crucial and these expectations and 
requirements are definitely not served by the present status of their legal environment. For this 
reason, Book VI of Model Rules is dedicated to summarise the existing norms to fill the basic 
legal gaps in the area of cooperating mechanisms of public authorities. 
 
 
III. Model Rules for administrative cooperation mechanism 
 
Book VI refers to (a) those structured mechanisms of cooperation between authorities 
which cannot be considered legal assistance; (b) data-sharing mechanisms based on EU norms 
and not on previous request by another authority and supported by an IT system; and (c) 
establishment and functioning of databases which gives direct access to authorities of 
different Member States. Model Rules only refer to legal relationships with transboundary 
element, so when only one Member State’s authorities are concerned, domestic law has 
primacy.24 
Model Rules declare that data management shall be based on legally binding sources to 
make the procedure predictable and transparent with clearly defined tasks and competences, 
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aspects of responsibility, applicable law and last but not least: supervision and legal remedy.25 
Each Member State is responsible to establish or designate a competent authority as contact 
point to collaborate with other Member State contact points and communicate to the 
Commission or, if established, to the Management Authority which is a supranational body to 
be the central organ for the mechanism.26 
The data management rules are mainly based on the Data Protection Directive27 but 
Model Rules provisions are also extended on legal persons;28 their applicability in certain 
cases is reduced.29 However, Model Rules discusses difference between structured 
information mechanisms based on a network of authorities with or without a database; they 
remain quiet on some significant aspects of administrative procedure. 
See the structure of the mechanism and its participating authorities on the following 






III.1. Structured Information Mechanisms without Database 
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A basic act with binding effect in the form of regulation, directive, and decision shall 
be adopted before an information management activity is performed.30 If an information 
management activity is supported by an information system, the relevant basic act shall also 
establish or designate a Supervisory Authority31 and regulate its organisational structure to 
serve as mediator between disputes of participating authorities.32 It reviews the legality of 
information management activities against the standards laid down in the basic act and other 
rules and principles arising from EU law. It may adopt binding inter-administrative decisions 
to order participating authorities to comply with the relevant provisions and on request of the 
competent authority it may delete or alter inaccurate or unlawful data in the system.33 
Contrarily, when it deals with complaints of individuals with respect to information 
management activities, its competences does not go beyond investigation;34 although, the 
commentaries attached to Model Rules consider Supervisory Authority a legal remedy forum. 
It has the right to access data, to delete and modify them and also can act as a legal forum on 
the basis of specific legislation35 but given the fact that Model Rules refers only to 
investigation and remains silent on the possible binding nature of the decision, the 
Supervisory Authority can serve only as a mediator is case of problems between individuals 
and authorities.36 If the individual complaint can be traced back to dispute between 
administrative authorities the problem may be solved by a binding inter-administrative 
decision. Otherwise, only the national legal forum is available only against the national 
authority if it was the one who caused the breach of law as neither the European Data 
Protection Officer is not a legal remedy forum nor the Supervisory Authority can adopt 
binding decisions in such cases.37 Though the Charter of Fundamental Rights only refers to 
court procedure in connection with effective legal remedy and fair procedure, it needs to be 
mentioned that the European Ombudsman declared the importance of internal complaint 
mechanism for fundamental rights protection, a legal supervision by a superior authority. 
Model Rules remain silent on such legal remedy solutions, so in 28 different Member States 
the issue can be regulated in 28 different ways; therefore the commentaries interpretation 
would better serve the procedural rights of the citizens and the reliability and clarity of the 
mechanism.38 The European Ombudsman put an emphasis on this requirement in connection 
with Frontex39 procedure when argued that the officer in charge of executing Frontex orders 
act on behalf of an EU authority and not as an officer of a Member State authority. Therefore, 
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the alleged administrative infringements of fundamental rights also need appropriate and 





If a data-sharing mechanism is supported by a database, all public authorities 
participating in the mechanism shall appoint a data protection officer otherwise data 
protection supervision is also organized in a cooperative structure.41 Both domestic and EU 
level of administration shall ensure the coordinated supervision of the database.42 
The European Data Protection Supervisor (EDPS)43 independently monitors the 
lawfulness of the processing of personal data by EU authorities, especially the data’s 
transmission to and from the database. If a management authority is set up, the EDPS shall 
particularly monitor the exchange and further processing of supplementary information or 
actions undertaken by the management authority.44 Independent national supervisory 
authorities45 in each Member State has the same task with regard to national authorities’ data 
protection activities to ensure that their activity is carried out in accordance with the required 
standards.46 
However, data protection is put under the scope of numerous authorities; there are no 
model provisions for the proper delimitation of their competences and their responsibility for 
their data management activities. Only the term ‘each act within their competences’ is 
referred to, but on details, Model Rules remain silent. Without strict rules, the legal remedy 
issues are also open questions. However, there is a short provision declaring the right to 
compensation if the processing operation breaches the provisions of the basic act and cause 
damage. The claimant can turn to either the participating authority responsible for the damage 
suffered or the authority of the jurisdiction in which the claimant is resident or in the case of a 
legal person, has its registered offices. But without proper responsibility limits how to find the 
competent forum to get that compensation? As Model Rules refrain from giving any minimum 
rule for responsibility and competence delimitation, the basic act establishing the mechanism 
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is free to regulate them, therefore, it rather increase nor decrease the actual fragmentation of 
this legal area as there are many different solutions.47 
 
 
III.3. Common rules for data management activity and legal remedies  
 
Data-sharing mechanisms and databases require the collaboration and contribution of 
many national and supranational authorities, thus the delimitation of their competences and 
responsibilities for data management activity is crucial. In principle, if an information 
management activity is supported by an IT system a management authority is set up or 
identified in the basic act or it can be the EU’s IT System Agency. In such case, its task 
includes ensuring the security, continuous and uninterrupted availability, high quality of 
service for users and the high level of data protection.48 In case of other data sharing 
mechanisms, the basic act may also provide that data and information exchanged between 
authorities shall be verified ex ante by a separate verification authority, the Supervisory 
Authority perhaps.49 
As Model Rules refrain from giving any minimum guidance for responsibility and 
competence delimitation, the basic act is free to regulate them. For instance, to protect 
consumers from dangerous non-food products, the RAPEX50 Contact Point checks and 
validates all notifications received from the authorities responsible before transmitting them to 
the Commission and the Commission also checks them before transmitting them to Member 
States to ensure that they are correct and complete. However, the responsibility for the 
information provided through RAPEX is taken by RAPEX Contact Point and the authority 
involved in the notification procedure,51 while in case of the RASFF, the food and feed alert 
system, the verification includes the completeness, legibility and correctness of data, where 
correctness includes the requirement that the data falls into the scope of RASFF or complies 
with other requirements of its legal basis.52 As for SIS, the Schengen Information System, the 
Member State issuing an alert is responsible for ensuring that the data is accurate, up-to-date 
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and entered in the system lawfully and only the Member State issuing an alert is authorised to 
modify, add to, correct, update or delete data which it has entered.53 
Altogether, there is no universal normative background to contribute to uniformity and 
transparency just a variety of basic acts with different provisions.54 Too many different 
authorities contribute to the functioning of the system, so the margin for basic act provisions 
is wider than it should be. Moreover, the Model Rules remain silent on the liability for 
damages of EU institutions, bodies and agencies although in case of Member State authorities 
it gives a simple guidance on the amount of compensation.55 
The reason for such shortcomings is said to be the lack of legal practice to codify; 
however, these legal gaps would be the most important to cover by at least a basic 
regulation.56 Otherwise, this was the main motif for codification: to reduce fragmentation and 
ensure a reliable and transparent legislation for administrative procedures but without 
concrete delimitation of competences and responsibility issues the right to transparent and 
reliable administration and the effective legal remedy is in also danger.57 In addition, silence 
on the responsibility issues between the authority that is in charge of verification of data and 
the Member State authorities that furnish the information also points out on the gaps of Model 
Rules for data management.58 This latter is worrisome as according to Model Rules, the 
compensation rights of individuals are based on a system of choice: (1) an individual can 
either turn directly to the authority which had conducted the unlawful act leading to the 
damage;59 or (2) can choose the jurisdiction of residence or of registration. This is a measure 
protecting individuals against the potential disadvantages of being lost in the maze of varied 
regulations but might lead to forum shopping.60 As the Model Rules states the damages would 
be calculated and compensated in accordance with the general principles common to the laws 
of the Member States. Moreover, participating authorities are obliged to take reasonable steps 
to prevent the damage from occurring, or to minimise its impacts even if they are not the one 
who are responsible for the breach of data management rules but due to this provision their 
responsibility is also raised. Guidance for exact delimitation of competences and 
responsibilities therefore would be indispensable. 
 
 
IV. Conclusion: the die is cast? 
 
On 14 January 2013, the European Commissioner for Administration welcomed 
Berlinguer’s report during a European Parliament plenary debate where the Commission was 
invited to elaborate a proposal for a future legislation on EU administrative procedural law.61 
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The report was based on a committee work dated back to 2010 which had been also supported 
by the ReNEUAL research group. The committee outlined the possible advancement 
directions in October 2011, one of which was the codification.62 This latter was accomplished 
by the ReNEUAL by the end of 2014; even so, it does not mean that the Model Rules would 
be the base for the future legislation. In addition, the Commission was invited to start the 
legislation procedure only in the topic of direct administration and the ReNEUAL Model 
Rules has a wider scope: it refers not only the aspects of direct administration but is also 
extends to the path between direct and indirect administration, namely their cooperation and 
the network they form. The fact that such kind of summary of the existing legal practice was 
completed for the first time in the history of the integration has an outstanding importance. It 
contributes to the approximation of EU authorities to the sphere of concrete execution of EU 
norms by offering a systematized set of norms developed by the natural evolution of 
integration. Although, Book VI of Model Rules has shortcomings, insufficiencies and 
deficiencies; it is definitely a milestone on the road to a transparent, coherent and reliable 
European administration and as long as a legal act is born at least it is a reference point as 
codified practice and it is also guidance for legislator showing the unsolved legal problems. 
Fundamental rights approach focusing on EU citizens’ rights seems to give a new impetus on 
the development of procedural law; the Commission is invited for a draft, so the die is cast. 
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